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Mrs. Kough received a bachelor’s degree in

sociology from Whitworth College in Spokane,
WA, and a masters degree in the same sub-
ject from California State University, Fullerton.
In 1978, she graduated from UCLA School of
Law, where her desire to be a judge first
emerged. Once out of school she worked for
the Los Angeles Deputy City Attorney for 3
years then entered into private practice. She
quickly became a partner in the Los Angeles
firm O’Loughlin, Kough & Katz, she handled
cases involving criminal, civil, and family law.

Ms. Kough was appointed to the bench in
April 1989 by Governor Deukmejian. When
lawyers who have worked in her courtroom
are asked about Judge Kough, they consist-
ently comment on her pleasant demeanor and
uncommonly objective sentencing. She is
known for consistently listening to all sides in
a case before coming to any decision and
maintaining an open mind until a final verdict
is reached. Judge Kough recognizes that the
legal system can often overlook the personal
and emotional needs of those involved, and
she makes a concerted effort to take these
factors into consideration on the bench.

Judge Kough prides herself on being able to
say, ‘‘I’ve made a difference,’’ at the end of
the day. Indeed she has made a difference,
and at the end of the day we are all the better
for it.
f

LEGISLATION TO DESIGNATE THE
U.S. BORDER STATION IN PHARR,
TX AS THE ‘‘KIKA DE LA GARZA
U.S. BORDER STATION’’

HON. JAMES A. TRAFICANT, JR.
OF OHIO

IN THE HOUSE OF REPRESENTATIVES

Thursday, March 6, 1997

Mr. TRAFICANT. Mr. Speaker, today I am
introducing legislation to designate the U.S.
border station located in Pharr, TX, as the
‘‘Kika de la Garza U.S. Border Station.’’ I am
proud to author this legislation honoring a
great legislator, my former House colleague,
Kika de la Garza.

Kika de la Garza was born in Mercedes, TX,
on September 22, 1927. He earned his law
degree from St. Mary’s University in San Anto-
nio, TX, in 1952. He served in the Navy from
1945 to 1946, and in the Army from 1950 to
1952. He served in the Texas House of Rep-
resentatives from 1953 to 1965. In 1964, he
was elected to Congress, where he was sent
back to Congress by the people of the 15th
Congressional District of Texas for 16 terms.

In 1981, Kika became the chairman of the
House Agriculture Committee. During his 14-
year tenure as chairman, Kika compiled an im-
pressive record of achievement and dedicated
service to America’s farming community. Most
notably, Kika went out of his way to foster a
climate of cooperation, inclusive and biparti-
sanship on the committee. Under his able
leadership, the Agriculture Committee was
able to form a consensus on a number of im-
portant and intricate agricultural issues. In the
103d Congress Kika played a lead role in the
enactment of legislation revamping and
streamlining the U.S. Department of Agri-
culture. Under his watchful eye, legislation
was crafted that made many needed and im-
portant changes—without eviscerating those
USDA programs that were effective and need-

ed to help America’s farmers and protect the
public. The bill that ultimately became law
made remarkable changes at USDA. Because
of Chairman de la Garza’s leadership and
sage counsel, the bill represented the right
way to reinvent Government.

Throughout his 32-year career in Congress,
Kika never lost sight of the folks back home.
He fought tirelessly for his constituents. He
also proved to be an able and effective advo-
cate for American farmers. In no small meas-
ure because of his leadership, American agri-
culture remains the envy of the world.

Kika also is an amateur linguist and a gour-
met cook. On many occasions he conversed
with foreign dignitaries in their native tongue.
Personally, Kika is my friend. I am proud to
sponsor this legislation and I urge all my col-
leagues to support the bill.
f

H.R. 769, H.R. 770, AND H.R. 771, THE
MISCLASSIFICATION OF EMPLOY-
EES ACT
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OF CALIFORNIA
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Mr. LANTOS. Mr. Speaker, I rise today to
say a few words about the job classification of
workers, and to urge my colleagues to support
H.R. 769, H.R. 770, and H.R. 771, the
Misclassification of Employees Act. H.R. 771
clarifies our tax laws with regard to employee
classification. H.R. 769 and H.R. 770 would
require debarment from contracting with the
Federal Government of any person who has
been determined to have willfully misclassified
a worker. Misclassification occurs when an
employer wrongfully treats a worker as an
independent contractor rather than as an em-
ployee. I have introduced H.R. 769, H.R. 770,
and H.R. 771 as separate bills because they
are referred to separate House committees.

Mr. Speaker, small business men and
women have contacted many of us to explain
some of the important reasons why Congress
should take another look at how workers are
classified for Federal income and employment
tax purposes, as well as for many nontax pur-
poses. We know that confusion with employee
classification rules can lead to costly disputes
with the IRS with devastating effects on small
businesses. These costs include, among oth-
ers, assessments of back taxes, interest, and
penalties for businesses which misclassify
workers as independent contractors, as well
as the legal costs involved with coming into
compliance with or defending against an IRS
audit.

There are other issues relating to the
misclassification of workers that arise out of
the current procedures for determining who is
an employee and who is an independent con-
tractor, including the effect of misclassification
on the unsuspecting worker, the effect of
misclassification on the honest businessman
trying to compete with a competitor who has
misclassified his workers, and the effect of
misclassification on the Federal budget deficit.
H.R. 771 would remedy some of the unin-
tended effects that arise out of the current pro-
cedures for determining who is an employee
and who is an independent contractor.

I would like to make clear from the outset,
however, that I agree with and recognize the

appropriate and valuable roles of those who
work as independent contractors. This country
has benefitted greatly from the spirit and inde-
pendence of the self-employed individual and
I do not think there is anyone who wants to
stifle the creativity of these individuals. It is the
misuse of the independent contractor status
and its serious adverse effect on both em-
ployer and worker that concerns me.

My distinguished colleague and friends,
CHRIS SHAYS, and I became interested in the
classification of workers several years ago
when we served together on the Employment
and Housing Subcommittee of the Govern-
ment Operations Committee. We found that
the current means for determining employment
status has had several negative effects: First,
it results in similarly situated employers being
treated very differently under tax law; second,
it allows—and actually encourages—busi-
nesses to undercut competitors through unfair
practices; third, it leaves some workers ex-
ploited and unprotected; and fourth, it deprives
the Federal Government of significant reve-
nue.

Under current law, workers are classified as
either employees or independent contractors
in one of three ways. First, some workers are
explicitly categorized as either employees or
independent contractors by statute. Second,
workers may be classified as independent
contractors under statutory safe harbors en-
acted in section 530 of the Revenue Act of
1978. Third, if a worker is not classified statu-
torily, and cannot be classified under the stat-
utory safe harbors, then the worker is classi-
fied by applying a very subjective common law
test. Most workers fall under this third cat-
egory.

Current law also allows some employers to
misclassify workers if they have a reasonable
basis for classifying employees as independ-
ent contractors. For example, an employer
may rely upon a widespread industry practice
as a reasonable basis for classifying a worker
as an independent contractor. In fact, under
the recently enacted Small Business Job Pro-
tection Act of 1996, the industry practice safe
harbor was liberalized so that it may apply
even if less than one-quarter of an industry
classifies certain workers as independent con-
tractors. Our legislation eliminates the safe
harbor provisions entirely, since such provi-
sions allow and encourage the
misclassification of employees to continue. We
thus restore a level playing field and eliminate
the unfair competitive advantages which arise
due to the misclassification of workers.

Because the common law test is extremely
subjective, employers have trouble in properly
determining worker classification, and revenue
agents often classify workers differently even
where the underlying circumstances of their
employment are the same. Since a large part
of the misclassification of workers is due to a
lack of understanding of the laws, clearer rul-
ings and definitions will eliminate a tremen-
dous amount of uncertainty in this area. Our
legislation eliminates the restriction on the IRS
to draft regulations and rulings on the employ-
ment status of workers for tax purposes.

Mr. Speaker, our investigation found that the
economic incentives for businesses to
misclassify workers as independent contrac-
tors are huge. An employer who misclassifies
a worker as an independent contractor es-
capes many obligations, including paying So-
cial Security taxes, unemployment taxes and
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workers compensation insurance, withholding
income taxes and providing benefits such as
vacation, sick and family leave, health and life
insurance, pensions, and so forth. Most em-
ployers are honest, but the law-abiding em-
ployer is put at a serious disadvantage since
he or she cannot compete on a level playing
field with those who illegally cut their labor
costs by misclassifying workers. Law-abiding
employers will not be able to compete fairly
until we provide more clear, objective stand-
ards by which businesses and the Govern-
ment can determine whether an individual is
an employee or an independent contractor.

Mr. Speaker, employers who have uninten-
tionally misclassified workers should be given
the incentive to come into compliance. Our
legislation offers a 1-year amnesty to employ-
ers who have misclassified workers on the
basis of a good faith interpretation of common
law or of section 503. This provision removes
the devastating possibility of large assess-
ments for back taxes, interest and penalties
and insures compliance in the future.

Misclassification can also have a devastat-
ing effect on the unsuspecting worker. As a
contractor, he or she may receive a higher
take-home pay and may be allowed to deduct
more business expenses from income taxes.
But the loss of financial benefits and of the
many protections which are provided to em-
ployees can be catastrophic in cases of ill-
ness, unemployment and retirement. For ex-
ample, there is no unemployment compensa-
tion for the independent contractor to fall back
on between jobs. Health insurance is an indi-
vidual responsibility and is usually far more
costly than an employer’s group policy. In the
case of work-related injury or illness, there is
no worker’s compensation available. Our legis-
lation would require prime contractors to notify
legitimate independent contractors of all their
tax obligations and other statutory rights and
protections.

Mr. Speaker, as you know, many Federal
entitlement programs hinge on the number
employees that an employer has on its books.
Thus, misclassifying employees as independ-
ent contractors also can enable employers to
either escape responsibility for, or allow their
workers to fall within coverage of, these enti-
tlement programs. For example, the Health In-
surance Portability Act of 1996 contains a
much-heralded provision allowing medical sav-
ings accounts [MSA’s]. However, MSA’s are
not available to an employee unless that em-
ployee works for a small employer, which is
defined as an employer which employed 50 or
fewer employees during either of the preced-
ing calendar years. Additionally, the Health In-
surance Portability and Accountability Act only
allows a total of 750,000 taxpayers to have an
MSA. Under liberal worker classification pro-
posals, it would not be at all difficult for a dis-
honest employer with 60 employees to reclas-
sify 10 of them as independent contractors so
that the business now qualifies as a small em-
ployer. Moreover, by doing so, this type of dis-
honest employer may end up causing the
750,000 MSA participant ceiling to be reached
much sooner than it otherwise would be,
thereby bumping out of the MSA Program em-
ployees in other small businesses who lawfully
would be entitled to their own MSA’s. H.R.
771 would eliminate such distortion of the sys-
tem by dishonest employers.

Last, Mr. Speaker, billions of dollars in Fed-
eral and State tax revenues are being lost as

a result of the intentional misclassification of
workers. This is one of the few remaining
areas where we can help reduce the Federal
budget deficit without further cutting Govern-
ment services or levying new taxes. A recent
Coopers and Lybrand study found that at least
$35 billion in legitimate tax revenue over the
next 9 years will be lost by the Federal Gov-
ernment due to the misclassification of em-
ployees. At a time when critical services are
on the chopping block, we can no longer allow
this waste and abuse to continue. We must
take steps to curb the continued
misclassification of employees.

The advantages of our legislation over more
lax worker classification proposals are clear.
Our legislation would clarify existing law, while
other worker classification proposals seek a
radical change to the worker classification
principles that businesses have operated
under to date. Our legislation would create a
level playing field, while other worker classi-
fication proposals actually encourage unfair
competition between employers and dishonest
employers to cheat millions of unsuspecting
workers out of employee benefits. Finally, our
legislation would save the Federal Govern-
ment billions of dollars in lost revenues, while
other worker classification proposals would
cost the Government billions more in lost tax
revenues.

Mr. Speaker, misclassification, and espe-
cially intentional misclassification, has contin-
ued as a festering problem in this country for
too long, and it is time for Congress to finally
do something about it. I urge my colleagues to
support the Misclassification of Employees
Act.
f

TRIBUTE TO RUSSELL SWINDELL

HON. BOB ETHERIDGE
OF NORTH CAROLINA
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Thursday, March 6, 1997
Mr. ETHERIDGE. Mr. Speaker, I rise today

to mark the passing of a great North Caro-
linian. Russell Swindell served his State and
its people in many capacities during his 90
years, and he will surely be missed by all.

Russell Swindell was born in Swan Quarter,
NC, and represented Hyde County in the
North Carolina House from 1951 to 1955. He
loved to spend time outdoors, and was a long-
time member of the First United Methodist
Church in Cary.

But his greatest accomplishment, and the
one that has undoubtedly impacted the lives of
countless North Carolinians, was his help in
creating the State’s community college sys-
tem.

Mr. Speaker, there is a lot of talk these days
in our Nation’s Capital and throughout this
country about the value and importance of a
quality education. Russell Swindell knew that
long ago, and with his help and hard work,
North Carolina set up a quality community col-
lege system that educates our young people
and provides necessary training for workers
still today. His vision helped thousands receive
an education and vocational skills that has al-
lowed them a brighter future in our society.

After leaving his job with the State Depart-
ment of Education, he maintained his interest
in the community colleges during the 20 years
he was the executive director of the North
Carolina Railroad Association.

We are all thankful for his wisdom and vi-
sion and for the contributions he made to our
lives.

I wish to pass on my condolences to those
who survive him: His wife, Martha, his daugh-
ters Sue Martin and Mary Anne Brannon, and
his son A.B. Swindell, and all his grand-
children.
f

DELAURO HONORS JEAN HANDLEY
FOR HER WORK IN NEW HAVEN

HON. ROSA L. DeLAURO
OF CONNECTICUT

IN THE HOUSE OF REPRESENTATIVES

Thurssday, March 6, 1997

Ms. DELAURO. Mr. Speaker, on Thursday,
November 14, 1996, Columbus House will
hold its annual benefit. This year the benefit is
entitled ‘‘It’s a Small World’’ and is honoring
two people who have given so much of them-
selves and have brought so much to the city
of New Haven; Jean Handley and Timothy
Shriver. I have known Jean for many years
and her life and work embodies the benefit
theme of bringing the global community to the
city of New Haven.

Jean’s professional life has always kept her
in close contact with the people of New
Haven. From 1984 through 1989, Jean was
the vice president of Personnel and Corporate
Relations for Southern New England Tele-
phone Co. However, nothing speaks to Jean’s
character more than her dedicated patronage
of the arts. Jean has lent her support to a
number of local artistic organizations. She is
currently serving as vice president of the New
Haven Symphony Orchestra and is on the
Board of Long Wharf Theater and the Creative
Arts Workshop. Of particular note however, is
her part in the production of the first annual
International Festival of Arts and Ideas in New
Haven. The brainchild of Anne Calabresi, Jean
was one of the original founders and key orga-
nizers. It was Jean who brought the festival to
life and made it a reality that will continue for
years. The festival was a truly unique event
that exhibited a rich array of talent from story-
telling and puppetry to experimental theater.
Perhaps the greatest achievement of the fes-
tival was the way it showcased the city of New
Haven.

Jean has continually focused on promoting
art in New Haven while also importing great
art into the city. This is one of her focuses in
her capacity on the Board of the Creative Arts
Workshop. Founded in 1960, the Creative Arts
Workshop holds classes for children and
adults in everything from pottery and painting
to weaving. Every year the workshop sponsors
a holiday show that features craftspeople from
all over the country. Jean understands that the
creative process must involve sharing and
communication between artists and she strives
to facilitate these exchanges. Never satisfied
to be just a name on a committee, Jean has
immersed herself in every endeavor she un-
dertakes. She is currently on the Board of
Long Wharf Theater and is involved in the
search for a new artistic director. She is al-
ways looking forward to the future of every or-
ganization she patronizes and her vision, time,
and talent are invaluable.

I am very proud to join Columbus House in
honoring Jean Handley. Jean is committed to
keeping the arts vital and allowing the artistic
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